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T 

he dispute between the 
central government in 
Baghdad and the Kurdis-
tan Regional Government 
(KRG) in Erbil may have 

escalated in September but the 
conditions that brought about the 
unrest have been present since the 
2003 US-led invasion that toppled 
Saddam Hussein.

The latest fallout stems from KRG 
President Masoud Barzani’s call 
for a referendum on Kurdish inde-
pendence despite objections from 
the central government and much 
of the international community. 
Most Kurdish voters said “yes” in 
the September 25 referendum but 
Baghdad branded it as unconstitu-
tional.

“Has our great constitution even 
been a reference for us to solve our 
problems? Today, both Arabs and 
Kurds say let’s go back to the consti-
tution. They go to the constitution 
but find no solution,” Izzat al-Shah-
bandar, a former Iraq parliament 
member, told al-Sharqiya TV.

“There was no Iraqi state at all 
after 2003. No one thought of the 
state: Not from the Shias, not from 
the Sunnis nor from the Kurds. The 
constitution was not written to 
build a state,” said Shahbandar, a 
Shia politician.

Shahbandar said the whole Iraqi 
process needed to be revised to 
minimise ethnic and sectarian divi-
sions.

A similar referendum called by 
Iraqi Kurdish authorities in 2005 did 
not attract as much controversy as 
the latest poll, presumably because 
it was carried out in the recognised 
KRG region: Erbil and Dohuk and 
Sulaimaniyah provinces. The inclu-
sion of the so-called disputed terri-
tories in the referendum infuriated 
the central government and much 
of the country’s non-Kurdish com-
munity.

“Yazidis, in particular, say they 
were abandoned by Kurdish forces 
to be massacred and sexually en-
slaved by [Islamic State] militants,” 
wrote Tamer el-Ghobashy in the 
Washington Post.

The United Nations previously 
tried to resolve the problem of the 
disputed areas.

“In 2008-09, the UN Assistance 
Mission in Iraq (UNAMI) carried out 

an extensive study on what it called 
Iraq’s ‘Disputed Internal Bounda-
ries’ (DIBs) and proposed specific 
ways forward to settle the question 
of the Kurdish region’s boundary 
and the disposition of the income 
derived from the sale of oil and gas 
located there,” wrote Maria Fantap-
pie, a senior Iraq analyst at the In-
ternational Crisis Group.

Fantappie suggested renewing 
the UNAMI mandate “to address 
the DIBs question as a matter of pri-
ority.”

Political divisions are not just 
between Baghdad and Erbil. The 
timing of the referendum was ques-
tioned by Kurds who feared that it 
was being used by Barzani as a pre-
text to consolidate his powers and 
crackdown on dissent.

“Once the referendum was cer-
tain, the [Barzani-led Kurdish 
Democratic Party] KDP would have 
branded leaders of the other par-
ties as traitors if they abstained 
or voted against independence,” 
wrote Christine McCaffray van den 
Toorn in an article for the Carnegie 
Endowment for International Peace 
think-tank.

Following the fallout with Bagh-
dad and the KRG’s cancellation 
of parliamentary and presidential 
elections, Barzani’s Kurdish rivals 

— most notably the Patriotic Union 
of Kurdistan (PUK) and the Gorran 
Movement (Movement for Change) 
— have been more vocal in their 
criticism of the referendum.

In Baghdad, politicians are also 
divided. Pro-Iran Iraqi politicians 
have painted Iraqi Prime Minister 
Haider al-Abadi as a weak leader 
who is overseeing the breakup of 
Iraq. When Abadi ordered Iraqi 
forces to reclaim federal territories 
from Kurdish peshmerga control, 
his critics — on opposing ends — at-
tributed his military success to the 
help of Iran.

“The United States sees in the 
Abadi government a critical buffer 
against Iran and fears that the bal-
ance of power may shift towards 
Iran if it distances itself from Bagh-
dad or if Abadi cannot hold on to 
the disputed territories his forces 
have just retaken,” wrote Fantap-
pie.

Although US President Donald 
Trump said he is not taking sides 
in the Baghdad-Erbil dispute, Iraqi 
politicians said they have Washing-
ton’s support.

“We have a strategic framework 
agreement with the United States, 
signed in 2008, which states very 
clearly that the United States of 
America is behind a united federal 
Iraq. That’s why they are support-
ing the government to regain con-
trol in the disputed territories,” 
Mowaffak al-Rubaie, member of 
parliament and former Iraq nation-
al security adviser, told Al Jazeera 
TV.

The United States, which backs 
Iraq’s central government and the 
KRG, was urged to mediate de-es-
calation between Baghdad and Er-
bil before Iraq’s national elections 
next April.

“America’s goals in Iraq over 
the critical six-month period lead-
ing up to April’s vote should be to 
persuade both sides in the Bagh-
dad-Kurdistan dispute to avoid 
further conflict for now while 
Washington helps Abadi to de-
liver election-winning progress on 
growth, services, and security,” 
Douglas Ollivant, a director for Iraq 
of the US National Security Council 
during the Bush and Obama admin-
istrations, wrote for the website 
warontherocks.com.

“If the United States can bring the 
Iraqis and Kurds towards a ‘grand 
bargain’ that helps to further re-
duce Iranian influence, so much 
the better.”
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Deeply divided. Iraqi Prime Minister Haider al-Abadi (C) attends a session of the Iraqi parliament 
in Baghdad.                                                           (AP)
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Why Baghdad 
should stay firm 
despite the Kurdish 
referendum

T 

he non-binding 
Kurdish referendum 
on independence 
clearly illustrated 
that most inhabit-
ants of the autono-

mous region of Kurdistan favour 
an independent state separate 
from the Republic of Iraq.

There is a lot of talk about 
the right to self-determination. 
In a rights-based and rights-
orientated culture, this is a buz-
zword. Something to mention 
as a debate-winning clincher.

Somehow, we reached a stage 
where the right to self-determi-
nation is exclusively equated 
with full statehood or secession 
from an existing state.

That is not the scope of 
the right. The right is one of 
substance. The Kurds already 
have that self-determination 
through autonomy — a level of 
autonomy that is increasingly 
considerable. The fact that the 
Kurdistan Regional Govern-
ment (KRG) could call, organ-
ise, co-ordinate and police such 
a referendum is indicative of 
that very autonomy.

Everywhere, one can see 
references to the right of self-
determination enshrined in 
various instruments of inter-
national law. It is in the UN 
Charter in Chapter 1, Article 1. It 
is featured in the International 
Covenant on Civil and Political 
Rights (ICCPR) and the Interna-
tional Covenant on Economic, 
Social and Cultural Rights 
(ICESCR).

However, despite such 
provisions, these covenants, 
the charter and all other 
instruments do not, as is 
often thought, insist on full 
independence as the best or 
even necessary method for 
self-determination. There is 
a difference between internal 
self-determination and external 
self-determination.

The Kurdish people undoubt-
edly have a right to self-
determination. Indeed, their 
self-determination has already 
been operative under Iraq’s new 
constitution through increasing 
autonomy.

However, self-determination 
cannot and should not be un-
derstood as undermining the 
principle of territorial integ-
rity, and Iraq has every right to 
insist on the maintenance of 
its long established territorial 
integrity.

Today, while we might 
think of Kashmir, Catalonia, 
Chechnya, the Basque Country, 
Biafra and others as a handful 
of examples, it may be surpris-
ing to note that there are far 
more self-identified nations 
without full independence than 
there are independent states 
and there is no legal process 
or right to modify or redraw 
state boundaries even with the 
democratic consensus of these 
peoples.

The Helsinki Final Act of 1975, 
as well as the United Nations, 
and the International Court of 
Justice (ICJ), indicate there is no 
inherent contradiction between 
the principles of self-determi-
nation and territorial integrity 
but the latter, one should take 
note, takes precedence.

This was reaffirmed by the 
UN General Assembly in agenda 
items 13 to 18 as recently as 
December 2008 (recent in 
international law terms) when 
considering the conflicts in the 
GUAM area (Georgia, Ukraine, 
Azerbaijan and Moldova) and 
the occupied territories of Azer-
baijan.

Professors Thomas Franck, 
Rosalyn Higgins, Alain Pellet, 
Malcolm Shaw and Christian 
Tomuschat — all experts in in-
ternational law — indicated in a 
1992 document: “[F]ew princi-
ples in present-day internation-
al law are so firmly established 
as that of the territorial integ-
rity of states.”

One sees, following Kosovo’s 
unilateral declaration of inde-
pendence in 2008, only 69 of 
the United Nations’ 192 mem-
bers recognised Kosovo. This is 
illustrative of the importance 
attached to the principle of ter-
ritorial integrity.

A leading juridical and aca-
demic expert in this field is Al-
len Buchanan, author of seven 
books on self-determination 
and secession. He supports ter-
ritorial integrity as a moral and 
legal aspect of constitutional 
democracy and indicates that 
a group has “a general right 
to secede if and only if it has 
suffered certain injustices, for 
which secession is the appropri-
ate remedy of last resort.”

Self-determination is a 
universal right. However, it is 
a right with various degrees. 
Self-determination in the form 
of secession should be a remedy 
of last resort.

While the Kurds have, in 
recent history, been victims of 
atrocities, particularly during 
the reign of Saddam Hussein, 
they have a vibrant and active 
form of self-determination 
through autonomy. Iraq, 
however, has every right to 
maintain its territorial integrity 
and point out that there are no 
grounds for secession.

Baghdad’s stance should not 
be viewed as the stance of the 
bad guy. Instead, Baghdad is 
merely protecting the most 
fundamental of all rights under 
international law — its territo-
rial integrity.

Fadi Farhat
is a lawyer in Britain.
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